UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
TEMPS & CO., INC., et al.,
Plaintiffs,
V. . Civil Action No. 00-1349 (JR)

FI NOVA MEZZANI NE CAPI TAL, | NC.,
et al.,

Def endant s.

MEMORANDUM

Thi s menorandum sets forth the reasons for an earlier
order of this Court granting the notion of Alan J. Smth to
dism ss the claimof Finova Mezzanine Capital, Inc., that he
tortiously interfered with a contract between Finova and Tenps &
Co., Inc.

Fi nova | oaned $3, 000,000 to Tenps in May 1997. As part
of the consideration for that |oan, Tenps executed a Stock
Purchase Warrant entitling Finova to purchase 53 shares of Tenps
conmon stock at $1.00 per share. Al the stock of Tenps was held
by Steven Ettridge. When Ettridge died in Cctober 1999, Tenps
repaid the Finova |oan with the proceeds of a key man life
i nsurance policy. Finova and Tenps executed a Rel ease and
Term nation Agreenent that required Finova to mark the prom ssory
note “cancelled” and return it to Tenps. As Finova conplied with
that requirenment, it also mstakenly marked the Warrant

“cancelled” and returned it to Tenps. Some nonths later, in



June 2000, Finova advised Tenps of its intent to exercise the
Warrant. Smth, as representative of the Estate of Steven
Ettridge, prevailed upon Tenps to refuse to honor the Warrant.'?
Tenps and Smith then filed this suit, seeking a declaration that
t he Warrant has been cancelled and is unexercisable, or, in the
alternative, that Tenps is now the “holder” of the Warrant.

Fi nova countercl ai ned against Smth, alleging that he tortiously
interfered wwth its exercise of the Warrant.

Smth's notion to dismss argues that he is protected
fromliability for tortious interference by a financial interest
privilege that is recognized under D strict of Colunbia | aw
Fi nova di sagrees, presenting argunents under Tennessee | aw.
Since both Tennessee and District of Colunbia | aw appear to

recogni ze a financial interest privilege, see Church of

Scientology Int’l v. Eli Lilly & Co., 848 F. Supp. 1018 (D.D. C.

1994); Kirk v. Purkey, 1985 Tenn. App. Lexis 3231 (Cct. 29,

1985), and since the elenents of that privilege appear to be the
sanme in both jurisdictions, no choice of |law question is

presented. See Cellular Radio Corp. v. OKI Anerica, Inc., 664

A.2d 357, 359 n.2 (D.C. 1995).

A person with a financial interest may safely interfere
with a contract if “his purpose is to protect his own interests
and if he does not enploy inproper neans.” 86 C. J.S. Torts 8§ 44,

see also Restatenment (Second) of Torts 88 767, 769 (1977); Phi

! The facts asserted by Finova are taken as true for
purposes of this notion to dism ss.



Cow ey Steel Corp. v. Sharon Steel Corp., 702 F.2d 719, 722 (8th

Cr. 1983) (recognizing privilege under Mssouri |aw); Record

Club of Anerica, Inc. v. United Artists Records, Inc., 611 F

Supp. 211, 217 (S.D.N. Y. 1985) (recognizing privilege under New

York | aw); Heavener, QOgier Services, Inc. v. RW Florida Region,

Inc., 418 So.2d 1074, 1076-77 (Fla. Dist. C. App. 1982)
(recogni zing privilege under Florida | aw).

Smth's financial interest is clear: if Tenps had
honored Finova's attenpt to exercise the Warrant, the sale of
stock to Finova would have affected the status of Tenps as an “S
Corporation,” with the result that Ettridge s estate would incur
an additional tax liability in excess of $2 million. See

Counterclaim9q 20; see also Deauville Corp. v. Federated

Departnment Stores, 756 F.2d 1183, 1196 (5th Cr. 1985) (“Stock

ownership generally constitutes a superior financial interest
that will trigger the privilege.”).

Fi nova does not dispute the existence of the financial
interest but argues that it does not confer the privilege in this
case because Smth attenpted “to take undue advantage of Finova' s
m staken return of the Warrant ... which the Estate knew or had
reason to know was a mstake.” Def.’s Opp. at 10. “To aid in
determ ni ng whether an alleged tortfeasor's contractua
interference is inproper or whether it is legally justified, the
District of Colunbia [] | ooks to the Restatenent of Torts.”

Curaflex Health Services, Inc. v. Bruni, 899 F. Supp. 689, 695




n.7 (D.D.C. 1995). The Restatenent identifies a nunber of
factors a court should consider in evaluating whether conduct is
legally justified, including the nature of the actor's conduct
and notive; the interests of those interfered with; the interests
sought to be advanced by the actor and the social interests

i nvolved; the proximty or renoteness of the actor's conduct to
the interference; and the rel ati ons between the parties.

Rest atenents (Second) of Torts 8§ 767. When a party asserts a
financial interest privilege, those factors formthe question
“whet her the person's conduct is notivated by a desire to protect
his economc interest, or whether it is notivated by spite,

mal i ce, or sone other inproper objective.” Bendix Corp. V.

Adans, 610 P.2d 24, 31 (Al aska 1980); see also Pure, Ltd. v.

Shasta Beverages, Inc., 691 F. Supp. 1274, 1280 (D. Hawai'i

1988); cf. Sorrells v. Garfinckel's, Brooks Bros., Mller &

Rhoads, Inc., 565 A 2d 285, 290 (D.C. 1989) ("The Restatenent's

reference to '"inproper' conduct is sinply another way of saying
that [to avoid liability,] the alleged tortfeasor's conduct mnust
be legally justified.").

Even if Smth knew that Finova acted m stakenly in
returning the Warrant, it was not unlawful for himto try to use
that m stake to avoid a tax assessnent against an estate to which

he owed a fiduciary responsibility. Smth is thus entitled to

the financial interest privilege. See John R Loftus, Inc. v.

Wiite, 150 A.D.2d 857, 860 (N. Y. App. Div. 1989) (Were a party



“does not denonstrate any factual basis for its allegations of
mal i ce, other than suspicion[,] [a] conclusory allegation of
malice is [] insufficient to support such cause of action.”).
The privilege protects Smth fromthe claimof punitive damages

as well, of course.

JAMES ROBERTSON
United States District Judge
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